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A Word from the Editor, Ken Cerini

Increased Government Audits
and Regulations:

Welcome to the first NFP Advisor of 2017. We are firmly entrenched in the nonprofit
sector … it’s actually built into our DNA. We understand how much the sector does
to build communities, care for people, enrich our lives, resolve issues, and make
the world a much better place for everyone. The nonprofit sector is about caring
… and so are we. We are firm believers in making a difference, providing value
in everything we do, and educating our clients and friends. We know you already
receive our NFP Advisor (because obviously you’re reading this). Please feel free to
let others know about it. In addition to the NFP Advisor, there are many other ways
we look to help the sector, such as:
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► We created the nonprofit guide to effective board leadership. This 44 page guide
provides lots of information to help nonprofit board members govern their
organizations better. If you want a copy of the guide, you can download a copy
from our website (http://ceriniandassociates.com/cas-nonprofit-board-guide/).
► Our annual nonprofit seminar will be held on June 29th from 8am - 1pm at
Carlyle at the Palace in Plainview. Hopefully we will see you there. Can’t make
it in person? You can participate via webinar.
► You can get back copies of the NFP Advisor or seminars, blog postings, funding
source specific information, and more from our website. Check us out at
ceriniandassociates.com.
Or, if you have specific questions or need help with a situation, you can always call
us; we would love to hear from you. As I said, we know the sector.
Thanks, and we’ll see you around,
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It used to be that organizational effectiveness was measured
by how much of every dollar was spent on program
accomplishments. While this is still important, as evidenced
by Executive Order 38, funders are much more interested in
how their dollars are driving impact; what change is your
organization having on the community and on people’s
lives. Rating organizations, such as Charity Navigator, are
putting much more emphasis on social impact, creating new
challenges for organizations who now have to develop ways
to effectively measure and track their impact.

It used to be the only two certainties were death and
taxes. You can now add audits onto that list. It is no longer
a matter of if you will get audited, it is a matter of when.
The level of government regulations that nonprofits have to
deal with: Department of Labor for payroll and pension;
Government funders (e.g. DOH, OPWDD, OASAS, HUD)
for reimbursement and compliance; the Justice Center for
programmatic; and even the Department of Consumer
Affairs for New York City sick pay regulations. With the
myriad of regulation changes that feel like they happen
daily, staying in compliance is difficult for agencies, and
with the threat of audit and recovery if you are not in
compliance, failure to comply can be costly. It is imperative
that agencies stay abreast of these changing regulations
through trade associations, seminars, and other sources,
such as our newsletters and website. We also recommend
signing up for information releases form your funders and
reviewing released audit reports from funders and other
auditors such as the Office of the State Comptroller and
the Office of the Medicaid Inspector General. In addition,
organizations should ensure that they have strong corporate
compliance, quality assurance, and, if large enough, internal
audit programs in place.

Infusion of Business Concepts:

Pensions are the New Concern:

As we all know, nonprofits are businesses, just with different
stakeholders. As accountants, too often we see nonprofits
run into fiscal distress because they sometimes lose sight
of this. If you look at the fall of FEGS, you can’t replace
the implementation of strong business concepts with size.
In order to be successful, nonprofits need to: build the
appropriate infrastructure; institute proper controls; put in
place appropriate cost/fund accounting systems; understand
fiscal results on a program/contract basis; implement
dashboards to be proactive in decision making; and actively
monitor/evaluate results. With cutbacks in government
funding and increased competition for fundraised dollars,
those organizations that are able to assemble and evaluate
data on a current basis are in the best position to ensure
stronger financial results.

Pension plans have come under additional scrutiny, as the
Department of Labor has been stepping up its audit of
plans and several law firms have targeted nonprofit plans
for class action lawsuits (employees did not maximize
their retirement benefits). Nonprofits have a fiduciary
responsibility surrounding the plans that they sponsor. This
includes benchmarking the plan’s fees; reviewing investment
options and replacing underperforming funds; ensuring that
employees receive the correct level of both employee and
employer contributions; and providing staff education. Too
often nonprofits don’t realize their obligations until it’s too
late.

Just like every other business, the business of nonprofits
is changing. As nonprofit Boards grapple with succession
planning for their executive leadership; ensuring compliance
with the Nonprofit Revitalization Act and Executive Order
38; and better defining what the organization’s mission and
operations should look like, there are certain trends that
we are seeing in the nonprofit sector that management and
boards need to consider in the ever changing nonprofit space:
Emphasis on Outcomes
Rather than Outputs:

Increased Collaboration and Mergers:

It used to be that mergers in the nonprofit sector were rare,
but now, with changes in reimbursement, a more complex
regulatory environment, and the need to develop economies
of scale, mergers are on the rise. For many organizations,
the decision as to whether they are a buyer or seller needs
to be considered, as vertical and horizontal integration
are important for organizations to make themselves more
relevant. For certain government and private funding streams,
such as managed care, size is an important consideration in
establishing rates.

These are just a few of the many issues that nonprofit
management is grappling with. Add to this expanding the
board, bringing in discretionary dollars, mitigating risks,
and any one of twenty more topics and you’ll understand
how much the sector has changed and how much harder it
is to properly steer an agency today. Unfortunately, while
the administration and funding is becoming more complex,
the needs of the sector continue to rise. Nonprofit boards
and management sit in the unenviable position of trying to
deliver the highest level of impactful service, in the most cost
effective and compliant way possible. If you have any really
cool innovative ways you are changing lives, please let us
know, so we can share them with the nonprofit community.

Ken Cerini, CPA, CFP, DABFA
Managing Partner

Lobbying
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here’s a common misconception for people to believe that nonprofits should not be lobbying, however, this is not the
case. In fact, all nonprofits, including 501(c)(3) organizations, are legally allowed to lobby, as long as it does not account
for a substantial part of the organization’s activities. The ability to lobby can be critical to many nonprofits, as it gives
the organization a voice in law or policy discussions that can potentially impact the organization, the environment in which it
operates, and the communities that it is working to serve. Very often, nonprofits that serve communities will have a better idea of
which policies or services will have the greatest impact on the people living in those communities. When nonprofits ignore their
right to lobby, they may be forfeiting opportunities to further their mission and improve the communities that they serve.

T

Lobbying has been defined as “attempting to influence legislation and government leaders to create legislation or conduct an
activity that will help a particular organization.” Attempting to influence legislation includes contacting or urging the public,
within the communities serviced by the nonprofits, to contact a legislative body in an attempt to support the adoption or rejection
of legislation. For a communication made by a nonprofit to be considered lobbying it must refer to, and reflect, a view on a specific
legislative proposal or a piece of legislation that has been introduced before a legislative body.
Although all nonprofit organizations are permitted to lobby to some extent, 501(c)(3) organizations are absolutely not permitted to
participate in, or intervene in any political campaign on behalf of any candidate for public office. Included in the acts that 501(c)
(3) organizations are not permitted to participate in are endorsing candidates, making donations to candidates, making general
statements of support or opposition related to any candidate, and the use of the organizations resources to support or oppose a
candidate or party.
It’s important to note that 501(c)(3) organizations are only permitted to lobby up to a certain amount each year. These organizations
are limited to a certain amount of lobbying expenses they may incur annually, since they receive preferential tax treatment: they
are tax exempt and contributions to them are tax deductible. As a result, 501(c)(3) organizations must follow the guidelines detailed
in the “substantial part” test to determine the annual amount of allowable lobbying expenses or activities. This is the method
most often utilized by 501(c)(3) organizations, and under this method, the determination of whether the lobbying activities of an
organization are “substantial” can be based on the percentage of expenditures devoted to lobbying (money) or the percentage of
the organization’s activities that represented lobbying (time). Unfortunately, the IRS has not offered clear guidance as to what
amount would be considered a “substantial” amount of lobbying. Due to the uncertainty over how much lobbying would be
considered substantial, 501(c)(3) organizations have followed precedents set by court decisions stating that lobbying expenses
or activities that represent 5% or less of an organization’s budget or activities are considered to be insubstantial. Organizations
engaged in lobbying which exceeds the 5% limit face the penalty of losing their tax-exempt status.
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Rather than relying on the somewhat unclear terms of the “substantial part” test, 501(c)(3) organizations can elect to lobby under
section 501(h) of the Internal Revenue Code. Organizations that make this election are covered by a much more detailed set of
rules. Under the 501(h) expenditure test, lobbying occurs when there is an expense incurred by the 501(c)(3) organization for the
purpose of attempting to influence legislation. For 501(c)(3) organizations that have elected the 501(h) provision, lobbying expenses
are not considered to be substantial unless the nonprofits spending exceeds the following amounts:

If the amount of exempt purpose
expenditures is:

Lobbying nontaxable amount is:

< $500,000

20% of the exempt purpose expenditures

> $500,000 but < $1,000,000

$100,000 plus 15% of the excess of exempt
purpose expenditures over $500,000

> $1,000,000 but < $1,500,000

$175,000 plus 10% of the excess of exempt
purpose expenditures over $1,000,000

> $1,500,000

$225,000 plus 5% of the excess of exempt
purpose expenditures over $1,500,000

Additionally, it’s worth noting that any federal funds
received, either through a grant or a contract can’t be used
for any type of lobbying. This holds true for many other
funding sources also, so you should verify before spending
any funds on lobbying.
There are two types of lobbying expenditures included in
the calculation of lobbying expenses under section 501(h)
election: direct lobbying and grassroots lobbying. Direct
lobbying includes any attempt to influence legislation
through communication with a member or employee of a
legislative body, or with any other government official or
employee who participates in the design of legislation. Also,
included is the communications made by an organization to
its members encouraging them to participate in lobbying.
Grassroots lobbying includes any attempt to influence
legislation through an attempt to affect the opinions of the
general public.
Lobbying can be an extremely useful form of advocacy
that has the potential to help all nonprofits accomplish
their missions. Organizations should work to overcome
the negative perception of the subject, take the time to
completely understand lobbying and its many implications,
and then make educated decisions as to whether or not it can
be a useful tool.

Peter Raimondi, MBA
Staff III Accountant

GOVERNANCE:

IT’S NOT ROCKET SCIENCE
At a recent board meeting with a new client, I found myself
at the table with a number of brilliant and acclaimed
scientists, some of whom had worked for NASA at different
points in their careers. The board members’ individual
accomplishments aside, this organization’s governance was
abysmal. It was clear that the board had not been paying
attention to governance matters. To bring this point home, I
told the board that what many of them do is rocket science,
but what I do most certainly is not. All that it takes for sound
nonprofit governance is determination to follow governance
requirements, together with discipline and attention to detail
in implementation.
True, “it is not rocket science,” yet here are some of the traps
for the unwary that we see nonprofits fall victim to again and
again.
Never Lose Sight Of Your Corporate Purposes
The Certificate of Incorporation was likely the first document
your organization prepared. Many organizations lose track
of this fundamental document or ignore its provisions. They
do so at their great peril. Your organization’s Certificate of
Incorporation contains a statement of your organization’s
corporate purposes. Any activities outside of the purposes
stated in your Certificate of Incorporation are unauthorized
and not permissible. If you wish to conduct activities outside
of the scope of the purposes stated in your Certificate
of Incorporation (including expanding your purposes to
accommodate new activities not originally contemplated),
the Certificate of Incorporation can be amended to change
the organization’s purposes. Such an amendment by a
charitable corporation requires obtaining the approval of
the New York State Attorney General. An amendment of
corporate purposes may also require notice to, or consent of,
state regulatory agencies.
You Can Follow Your Bylaws,
Yet Still Be Violating The Law
Bylaws are fundamental to the operation of any nonprofit.
Bylaws are the internal rules for governing your organization.
Yet Bylaws can be almost too easy to change. As opposed
to your Certificate of Incorporation, your Bylaws are not
reviewed by New York State, either initially or when your
Bylaws are amended. We very often see Bylaws that are rife
with provisions that sound good but are inconsistent with
the provisions of the Not-for-Profit Corporation Law and its
many mandatory technical requirements. For instance, under
the law a board is permitted to act without a meeting if all
of the directors consent to the action being taken in writing
5
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or by email. An organization with 50 board members cannot
have a bylaw that allows consent without a meeting by 49
of the 50. It is “all or nothing.” Even if that fiftieth board
member is out of the country or medically unable to give
consent, the law requires that consent without a meeting must
be unanimous to be valid. A new client came in recently with
Bylaws that allowed consent without a meeting if 5 of the
7 directors provided consent in writing. This nonprofit had
been scrupulously following this provision in their Bylaws
for years. Because this bylaw was inconsistent with the law,
all the actions taken in reliance upon it were improper and
invalid.
Your Bylaws Can Unintentionally Prevent You From
Taking Advantage Of Helpful Provisions In The Law
There can be important areas of flexibility permitted under
the law that your Bylaws – often unintentionally – make
unavailable to your organization. We most often see this in
the areas of email notice and email consent, which have been
explicitly allowed under New York law since July 1, 2014.
Under the law, email is not considered a writing, so Bylaws
need to provide for notice and consent using both modalities.
But many nonprofit Bylaws contain outdated provisions
that say that notice must be “in writing” or “delivered
by mail or overnight carrier,” thereby excluding email
notice. Similarly, the unanimous consent without a meeting
provision in many Bylaws contains an outdated formulation
stating that consent must be “written,” again excluding the
use of email because under the law email is not considered a
writing. We often find that organizations with these outdated
provisions have been using email notice and email consents
even though their Bylaws do not allow for this. The result,
here also, is that actions taken by the organization can later
be held to be improper and invalid.
Why do we care? After all, don’t these governance missteps
constitute harmless technical errors? Not by a long-shot.
Acting outside of the nonprofit’s purposes, or improper
meetings or actions, each constitute a breach of fiduciary
duty on the part of the members of the Board of Directors.
Breaches of fiduciary duty by directors expose those
directors to potential personal liability under the law, and
can also provide a potential basis for an insurance carrier to
disclaim coverage under a nonprofit’s insurance policy. The
moral of the story is that governance is most certainly not
rocket science, but failure by a nonprofit to be sure to put its
governance ducks in a row can have explosive consequences.

David Goldstein is a member of the Nonprofit/Tax Exempt/
Religious Organizations Practice Group at Certilman Balin Adler
& Hyman, LLP. He is the incoming Chair of the New York State
Bar Association’s Not-for-Profit Corporations Law Committee.
Mr. Goldstein represents a broad range of international,
national, regional and local not-for-profit entities across a wide
variety of nonprofit sectors. You may reach him at dgoldstein@
certilmanbalin.com or (516) 296-7811.

C&A's NFP Accounting Update:
Additional Expense Reporting Requirements

I

n order to help donors, creditors, and others in assessing a
not-for-profit’s (NFPs) service efforts, including the costs
of its services and how it uses resources, current reporting
requirements mandate that a statement of activities or notes
to financial statements provide information about expenses
reported by their functional classification, such as major
classes of program services and supporting activities, for
example:

1.

Program services

2. Supporting activities, which often include one or more
of the following:
a. Management and general activities
b. Fundraising activities
c. Membership development activities
Currently, only voluntary health and welfare entities are
required to report information about expenses by their
functional classification as well as information about
expenses by their natural expense classification, such as
salaries, rent, electricity, interest expense, depreciation,
awards and grants to others, and professional fees, in a matrix
format in a separate financial statement - the statement of
functional expenses (SOFE).

However, effective for fiscal years beginning after December
15, 2017, and interim periods within fiscal years beginning
after December 15, 2018, all NFPs will be required to report
all expenses (other than netted investment expenses) by
function and nature in one location. That information can
be reported on the face of the statement of activities, in a
separate statement (a SOFE), or in the notes to the financial
statements. In reporting its expenses, an NFP would be
required to show the relationship between its functional
and natural classification by disaggregating its functional
categories by their natural classification. Reporting expenses
by nature and function is useful in associating expenses with
service efforts and accomplishments of NFPs.
Feel free to contact us with any questions related to the new
reporting requirements discussed above. We’re happy to
assist with any accounting related questions you may have,
so that you can focus on the important stuff – accomplishing
your organization’s mission!

Sean Wilkinson, CPA
Manager
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Join us on May 2nd at the Crest Hollow Country Club to honor and network
with some of the most innovative nonprofit organizations on Long Island!

New Emcees Announced!

106.1 WBLI’s Morning Show Team: Cooper Lawrence and Anthony Michaels
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