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A Word from the Editor, Ken Cerini
It was great seeing many of you on May 2nd at the fourth annual Long island Imagine Awards.
With over 400 people in the room, over $25,000 in prizes awarded, and an extensive level of
networking and collaboration taking place; the night was truly magical. We would like to
thank all of the sponsors that made the awards possible, with special recognition to the Awards
platinum sponsors, Cerini & Associates; Certilman Balin Adler & Hyman, LLP; Empire
National Bank; and the Business Exchange and Paychex, who sponsored the Fan Favorite
Award. If you missed the 2016 awards, make sure you are part of the 2017 activities.
The Imagine Awards were established to recognize the nonprofit sector for all the great work
it does; to foster collaboration within the sector and with the private sector; and to create a
sharing of ideas organizations can learn from each other, in an effort to advance the sector as
a whole. We believe that education is important, and have incorporated education and idea
sharing into our core mission. We try to accomplish that in the nonprofit sector through blogs
and newsletters, such as this issue of the NFP Advisor, through seminars and trainings (our
annual nonprofit seminar is coming up June 30, 2016 at Carlyle at the Palace); and through
board and management presentations (stay tuned for dates about board training seminars
occurring this fall).
While we are a full-service accounting firm, our heart still lies with the nonprofit sector;
it’s been a major part of who we are from the beginning. We currently work with over 125
nonprofits, making us one of the top 10 accounting firms working with the sector in the New
York metropolitan area, based upon information taken from GuideStar. We go out of our
way to add value to every relationship we have and I encourage you to call us if you have any
questions you need answered.

3340 Veterans Memorial Hwy
Bohemia, N.Y. 11716
631-582-1600
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The New York Nonprofit Revitalization Act of 2013 (the
“Act”) was signed into law on December 18, 2013 by Governor
Andrew M. Cuomo. The Act is applicable to any nonprofit
organization that is incorporated, operates or solicits charitable
contributions in New York. The three main purposes of the Act
are to:

Enjoy some time off, enjoy the summer, and most of all please enjoy this edition of the NFP
Advisor. We’ll see you around.
America’s VetDogs is a Long
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whose mission is “to help
those who have served our
country honorably live with
dignity and independence.”

Thanks,

Ken Cerini, CPA, CFP, DABFA

371 East Jericho Turnpike
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631-930-9090
www.vetdogs.org
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Eliminate unnecessary administrative
and procedural burdens
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√

The definition of “entire board” was updated to allow the
Board of Directors to set, by majority vote, the number of
directors constituting the “entire board.”

√

The law was clarified to state that if a director needs to
step out of the room due to a conflict of interest or related
party transaction, they are still considered “present” at
the meeting for quorum purposes and voting purposes.
Essentially, the director is counted as a “no” vote.

√

Language was added to provide guidance to organizations
on different methods in which they can distribute their
whistleblower policy to employees and volunteers.

Modernize the New York
nonprofit law, and
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Strengthen governance through
compliance with certain best practices

On December 11, 2015, Governor Cuomo signed into law
legislation further amending the Act. The amendments were
aimed at correcting certain barriers to implementation of the
Act and acknowledged certain deficiencies that were present in
the Act since its adoption. Some of the more significant changes
made to the Act are as follows:

√

or employee of the firm conducting the organization’s
annual audit currently, or during the past three years, from
qualifying as an independent director.

The definition of “related party” was modified to include
“any other person who exercises the powers of directors,
officers, or key employees over the affairs of the corporation
or any affiliate.”

√

The definition of “affiliate” was updated so that only
organizations that are controlled by, or in control of, a
corporation are included. Organizations under “common”
control are no longer included in the definition.

√

The definition of “independent director” was modified.
The new definition now precludes any director who has
a relative who is a current owner or is a director, officer,

In addition, the effective date of the No-Employee-As-ChairRule has been delayed from January 1, 2016 to January 1, 2017.
Under this rule, an employee of a nonprofit is prohibited from
serving as the chair of the board or holding any other title with
similar responsibilities.
Nonprofits should familiarize themselves with both the Act
and the new changes made to the Act, especially the changes in
definitions.
Please don’t hesitate to reach out to us should you have any
questions regarding the amendments noted above. We would be
more than happy to assist you.
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OMIG’s Mandatory Medicaid Compliance Program
Many governmental authorities have increased their scrutiny

of federally funded/ state funded programs and of particular
interest are Medicaid funded programs. While there are many
instances where governmental agencies can recoup what they
consider overpayments/ disallowed costs, the Office of the
Medicaid Inspector General (“OMIG”) has provided a detailed
guide on how to not only avoid scenarios such as these, but to
prevent them altogether. The way to achieve this is through
the OMIG’s mandatory compliance program. The purpose of
this program is “to enhance the integrity of the NYS Medicaid
program by preventing and detecting fraudulent, abusive, and
wasteful practices within the Medicaid program and recovering
improperly expended Medicaid funds while promoting highquality patient care.” It’s the do’s and don’ts that Medicaid
providers must pay very close attention to. In essence, the
compliance program will aid providers in self-assessment
and self-correction. Under NYS Social Services law 363-d,
Subsection 1, providers of Medicaid-funded services will be
better able to identify and resolve billing discrepancies and
detect potential fraud if the required compliance program is
adopted. Adoption of the program would require the imposition
of systemic checks and balances that would mitigate future
reoccurrences of noncompliance.
Answering “Yes” to any of the questions below will require the
implementation of the mandatory program as required under
NYS Social Services Law Section 363-d (SSL SS 363-d) and
18 NYCRR Part 521).

Because every provider is different by way of operations and
organizational structure, a compliance program can only
be effective if it is designed and tailored to the provider’s
characteristics. At the same time, despite the many differences
between and amongst providers, key components must
be included in every compliance program. Without such
components, or “elements” as defined by OMIG, a provider
cannot participate in Medicaid programs.
There are eight elements described by OMIG that are required
in every compliance program. These are as follows:

Element 1: Written policies and procedures that
describe compliance expectations as embodied in a code of
conduct or code of ethics.
While a written code of conduct is ideal, it is not mandatory.
Policies and procedures may be sufficient if it is easily
determinable that the written policies are truly in effect. Such
policies should detail the expectations of conducting business
with integrity and the ramifications of violating the program.
The policies should clearly define who is expected to follow
such rules and that implementation is occurring organizationwide. Such policies should not only provide the necessary
guidance in dealing with potential issues of noncompliance but
also guidance on communicating such issues to appropriate
personnel for resolution.

Are you required to have a Compliance Program?
1.

Is your organization subject to Article 28 or Article 36 of the NYS Public
Health Law?

2.

Is your organization subject to Article 16 or Article 31 of the NYS
Mental Health Hygiene Law?

3.

a.) Does your organization claim or order Medicaid services or supplies
of at least $500,000 in any consecutive 12-month period?
and/or
b.) Can your organization be reasonably expected to claim or order
Medicaid services or supplies of at least $500,000 in any consecutive
12-month period?

4.

5.

a.) Does your organization receive Medicaid reimbursement - directly or
indirectly - of at least $500,000 in any consecutive 12-month period?
and/or
b.) Can your organization be reasonably expected to receive Medicaid
reimbursement - directly or indirectly - of at least $500,000 in any
consecutive 12-month period?
Does your organization submit Medicaid claims of at least $500,000 in
any consecutive 12-month period on behalf of another person or persons?

Yes

No

What does OMIG look for in its assessment of the application
of this element? First and foremost, the policies must be in
writing and approved by those charged with governance/
those in leadership. Verbal policies and practices bear no
weight in the OMIG’s eyes. Most important of all however,
are the written policies in effect? A provider may have the
best compliance program, but without actual implementation,
it is worthless and possibly worse than NOT having written
procedures to begin with.

Element 2: Designation of an employee vested with
the responsibility for the day-to-day operations of the
compliance program.
Just as the policies and procedures are integral to the
foundation of the compliance program, so is the designation
of one individual for oversight of the program. This designated
employee, often referred to as the Medicaid Compliance Officer
(“MCO”), carries out duties primarily related to compliance
(but may have other non-conflicting duties). The MCO should
report directly to the entity’s chief executive or someone
selected directly by the chief executive. This gives the MCO
the desired autonomy necessary to effectively carry out this
oversight task. In addition to the chief executive, the MCO
should also report directly to those charged with governance to
relay any information as it pertains to compliance (e.g. issues
of noncompliance, ineffective policies and procedures, etc.).
The MCO is responsible for reviewing the Medicaid policies,
reporting, overseeing compliance training, conducting internal
audits and obtaining results. These responsibilities are further
explained in the elements to follow.

Element 3: Training and education of all affected
individuals on compliance issues, expectations and the
compliance program.
In order for the Medicaid compliance program to run effectively,
all employees and individuals associated with the provider
must be trained and educated on potential compliance issues
and expectations. This includes the training of management
and governing board members as well. Trainings should be
conducted periodically and evidence of the training records
should be readily available if proof is requested by OMIG.
Training sessions should be offered in such a way that makeup trainings for absentees are made available and failure
to attend trainings should be evidenced with disciplinary
action. In addition, new hire orientation should include an
abbreviated compliance discussion. Training is not limited
to only employees but also includes others associated with
the provider including, vendors, consultants, contractors,
volunteers, etc. The trainings should be catered to the audience
involved with special consideration given to demographics and
the audience’s spoken language. Different trainings should be
available for the various divisions of the provider’s operations.
Not all trainings will be applicable to all staff and associated
persons.

Element 4: Communication lines to the compliance

officer that are accessible to all affected individuals to allow
compliance issues to be reported.

In the event that issues of noncompliance arise, a direct line of
communication to the MCO/ compliance department should be
available to all affected people and such communication should
be encouraged. To aid in such endeavors, an anonymous/
confidential method of communication must be made available
for all the different parties involved. Anonymous avenues
must retain anonymity. Bear in mind that an anonymous tip
cannot be anonymous if the phone retains caller ID. Email IP
addresses can be tracked, suggestion boxes can be tampered
with by someone other than compliance employees, and/or any
other communication line under surveillance. All tips received
should be investigated and addressed in a timely fashion, even
if, at the investigation’s conclusion, the reporting individual’s
suspicions are found incorrect.

Element 5: Disciplinary policies to encourage good
faith participation in the compliance program.

It is possible that communication lines are available for all
affected persons but go unused. How will the MCO know what
compliance issues are within the operations of the provider if
such information is not communicated to him/her? To solve
this dilemma, OMIG has instructed providers to include within
their compliance program disciplinary policies to encourage
communication and to encourage what they call “good faith
participation.” This means the program should have in place
repercussions for failure to report suspected noncompliance.
Notice that OMIG does not simply say noncompliance. Rather,
there should be a call for action against individuals who even
SUSPECT noncompliance but choose not to disclose their
doubts. Furthermore, disciplinary policies should be outlined
for individuals who not only participate in such noncompliant
actions but also those who encourage such behavior. It is crucial
to note here that the tone is set at the top. If management casts
a blind eye, it is not unusual that employees will follow suit.
Such policies should be enforced and communicated to all
affected persons.

Element 6: System for routine identification of
compliance risk areas and non-compliance.
In addition to open communication lines, the MCO/compliance
department should conduct routine checks to ensure that the
Medicaid program is operating effectively and in accordance
with the Mandatory Compliance Program. The MCO should
periodically review the risk areas of the program and how
such risks should be addressed and alleviated. This process of
self-evaluation of risk areas includes but is not limited to the
following:

○

Internal audits and evaluation of the results – to the extent
applicable, external audits can be an additional tool to
review risk areas associated with the program

○

Credentialing of providers/persons associated with the
provider – For examples, are vendors used included in
Medicaid’s exclusion list?

○

Evaluation of the reporting systems, management and board
activities, and quality of care of Medicaid beneficiaries
should be conducted
Cerini & Associates, LLP - NFP Advisor
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Upon discovery of noncompliance, there must be
documentation to show how the issue was resolved and what
actions were taken to ensure that the issue does not present
itself in the future. The process of assessing risk, testing to
ensure compliance, and monitoring of any corrective action
plan should be well documented to support that the process
appropriately occurred.

Element 7: System for responding to compliance issues
when raised, for investigating and correcting problems.

Element #7 of OMIG’s compliance program delves deeper
into the actual system for responding to and investigating
noncompliance issues communicated or discovered. OMIG
looks to ensure that the system works and is properly outlined
in the policies and procedures. The system should be set in
such a way that issues are addressed as they are raised and that
the time lag between initial discovery and resolution is short.
There should be evidence that an investigation took place. To
the extent that allegations of noncompliance are proven true,
the system should allow for plans of corrections and actions
to ensure that such issues do not arise again. Additionally, it
is not enough that the matter was investigated and resolved. A
periodic check in the future should substantiate that the issue
was handled effectively and documented that the issue did not
happen again. Compliance issues that arise may prompt the
MCO to revise the policies at hand or add additional procedures
to further mitigate future happenings. To the extent necessary,
the system should also outline when self-disclosure to OMIG
is required.

Element 8: Policy of non-intimidation and nonretaliation for good faith participation in the compliance
program.

The 7 areas to which such elements are applicable include:
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1.)

Billing

2.)

Payments

3.)

Medical necessity & quality of care

4.)

Governance

5.)

Mandatory reporting

Cerini & Associates, LLP - NFP Advisor

Credentialing

7.)

Other risk areas identified during due diligence 		
process

Implementation of such elements is a means to self-correct
any deviations in the operations of the Medicaid provider.
By establishing a system of checks and balances, the risks
surrounding the areas identified by the compliance department
will diminish significantly. The greater transparency achieved
will aid in the overall operations of the program and create an
environment of increased awareness.
The NYS Mandatory Provider Compliance Program
Certification requires NYS Medicaid providers to annually
certify that the compliance program “satisfactorily meets the
requirements of NYS Social Services Law Section 363-d and
18 NYCRR Part 521.” If the compliance program fails to meet
the requirements of the law, the provider should not complete
the certification form. Rather, steps should be implemented
immediately to bring the program under compliance. The
annual compliance certification is often blindly certified by
the program’s MCO, even though the program is not compliant
with the organization’s own compliance program. By falsely
certifying, a provider may suffer repercussions from OMIG as
well as possible fines and criminal charges. As part of the Office
of Inspector General’s (OIG) routine investigations, the OMIG
Bureau of Compliance will conduct focused “Compliance
Program Effectiveness Reviews” to test the “effectiveness”
of the compliance program and determine to what extent
(if any) the program is being followed by the organization.
Organizations should make sure their compliance program is
up to speed.

Bench
mark
ing
Retire
ment
Plan
cost

$

Just as open communication lines are vital to an effective
compliance program, so are policies of both non-intimidation
and non-retaliation. There must be evidence that such policies
are operating efficiently. Any allegation or complaint of
intimidation/retaliation should be considered a risk area
in determining risk during Element #6 above, and should
be investigated thoroughly. Lack of tolerance of such
behavior should be clearly outlined to all board members,
staff, volunteers, and vendors. Individuals coming forth
with concerns of noncompliance should be protected under
such policies, as well as, those individuals carrying out the
investigation. Labor Law sections 740 and 741 specifically
prohibit retaliatory actions by employers against employees if
they are reporting issues of non-compliance.

6.)

In the past several years, retirement plan fees have
come under more scrutiny from the IRS, the Department of
Labor (“DOL”), and even plan participants, as everyone has
an interest in ensuring that plan sponsors fulfill their fiduciary
responsibilities to ensure that plan fees are reasonable, plan
investment choices are appropriate, and plan sponsors are
properly and timely notifying participants of their eligibility to
participate in the Plan.
Retirement plan fees are compensation to service providers that
can include investment management fees and recordkeeping

fees. To reiterate the importance of ensuring reasonableness
of the plan fees, the Department of Labor implemented fee
disclosure rules under section 408(b)(2) of ERISA that became
effective on July 1, 2012. Under this regulation, the plan
sponsor is required to distribute to the plan’s participants,
beneficiaries, and eligible nonparticipating employees,
information concerning compensation paid to the plan’s
service providers. If the plan sponsor fails to comply with the
disclosure rules, they are considered in violation of ERISA’s
prohibited transaction rules and subject to penalties under the
Internal Revenue Code.
The most common method used to determine reasonableness
of the retirement plan fees is to go through the process of
benchmarking the fees. Benchmarking provides comparisons
of the fees paid to the plan’s service provider against other
service providers for comparable services. The cost is not
the only factor to consider when it comes to determining
reasonableness of the fees, the plan fiduciary should also
consider the level of services that are currently being provided
by the service provider as well as experience and reputation of
the service provider. Other factors that are deemed important
should also be considered. Benchmarking should be performed
at least on an annual basis and properly documented by the
plan fiduciary. Documentation should include the information
reviewed, factors that were considered, results of the analysis
and the decision made by the plan fiduciary, whether it is to
keep or look into another service provider with a lower fee
structure.
Plan fees are sometimes obvious, such as a per participant
fee or an asset management fee (e.g. 0.5% of plan assets); or
they can be hidden within the administrative fees deducted
by the plan custodian. It is important to understand the types
of investment that are purchased within the plan and what
the overall expenses of those investment are. In addition,
investments come in different classes, so two seemingly
identical investments could have different fees depending on
their class. These are all things that need to be considered
during the benchmarking process.
The plan fiduciary can use the plan’s third party administrator
or contract with another third-party to obtain the information
necessary to benchmark the plan fees. Depending on the plan
fiduciary’s selection for who to provide these services, will
dictate what the cost of the benchmarking will be. If you have
never benchmarked your plan, you may be surprised how much
the plan is actually paying for its investment advice (or lack
thereof).
When you benchmark your plan, we suggest that in addition
to reviewing the fees charged, you also have the investment
alternatives reviewed to determine if they are appropriately
performing or if some of the funds should be replaced within
the Plan.
Remember, the plan fiduciary is required to act prudently and in
the best interest of the plan participants and beneficiaries, it is
important that the process for determining the reasonableness
of the plan fees is taking place.
Cerini & Associates, LLP - NFP Advisor
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