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NONPROFITS

A Word from the Editor, Ken Cerini

ARE IN THE

As the season transitions from warm to cold, and green gives way to the vibrant colors of fall, we
welcome the changes and re-focus on the myriad of issues the sector is grappling with:

PENSION LITIGATION CROSSHAIRS

From a “benefits” perspective, we have the Affordable Care Act, the transition to the new
minimum wage, changing rules regarding exempt and non-exempt employees, sick pay
regulations (NY City), and the increased oversight and lawsuits in the pension area.
From a “government funder” perspective, we have changes in reimbursement methodologies
(including more emphasis on managed care for Medicaid providers) and regulations, continued
audit activity across all funding sources, and a continued push to do more with less.
From a “governance” perspective, there have been changes in the Nonprofit Revitalization Act
that may impact board meetings, by-laws, committee structure, etc. Boards need to be much
more educated about internal controls, pension compliance, Medicaid/corporate compliance,
risk, etc.
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From a “ fundraising” perspective, donors continue to become more sophisticated and focused
on outcomes rather than outputs. It is much harder to attract discretionary dollars as donors
continue to make more restricted contributions.
From a “nonprofit landscape” perspective, expect to see a continued increase in mergers in the
sector as regulations become more complex, dollars become more scarce, and leadership turns
over due to the retirement of long-time CEOs.
Oh, what interesting times.
On a more positive note, applications are out for the 5th Annual Long Island Imagine Awards.
We are thrilled to announce a sixth category has been added to celebrate the arts and cultural
organizations! The other categories include Social Impact, Social Entrepreneurism, Leadership,
Innovation, and Rising Star. Visit www.imagineawardsli.com to submit an application before
November 28th, 2016 for a chance to win a professionally developed video and $5,000 in each
category.
In addition, we have developed “The Nonprofit Guide to Effective Board Membership”. This guide
is a best practice resource for nonprofit leaders. A copy can be downloaded at http://bit.ly/2cPI2wQ
or you can obtain copies by contacting Lula at lulal@cerinicpa.com. We will be holding our FREE
Board Member Training Breakfast on October 27th, 2016 at the Carlyle at the Palace. Register
here - http://conta.cc/2cKqEu8.
Autumn is such a busy time of year for all. As the days grow shorter we crave balance and simplicity.
We strive to be your year-round resource and not just year-end auditors. If you have any questions,
or any way we can help support you and your organization’s mission, please do not hesitate to call.
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During August, Schlichter Bogard & Denton LLP, the
law firm known for suing plan sponsors over 401(k) plan
fees, filed several lawsuits against universities, including
NYU, MIT, Emory, and Duke, marking the first such
lawsuits against nonprofit organizations. It is expected that
many more are on the way.
The lawsuits accuse the universities of
allowing excessive record-keeping and
administrative fees to be charged in
connection with the retirement plans
sponsored by the universities. The
complaints take an interesting
perspective regarding the
way the retirement plans
are managed, and the
responsibilities of the plan
sponsors. The suits allege
that the plans included
too many duplicative and
unnecessary
investment
options, which caused
investors to suffer from
“decision paralysis” and
impacted the ability of plan
fiduciaries to negotiate lower,
more appropriate, fees.
There’s been a dramatic increase in
lawsuits over retirement plan fees since 2015,
when the U.S. Supreme Court confirmed the duty of
plan fiduciaries to monitor investment alternatives on an
ongoing basis, and principally eliminated a key defense to
these types of lawsuits. As a result, 2015 saw several highprofile settlements in plan fee cases brought by Schlichter,
including settlements with Boeing, Lockheed Martin, and
Novant Health in the amounts of $62 million, $57 million,
and $32 million, respectively.
The lawsuits take issue with the number of investment
options offered in each university’s retirement plans —
which allegedly ranged from 84 to 340, with multiple
options in each asset class. According to the complaints,
a reasonable number of investment options for a large
retirement plan is approximately 15.
“Defendant provided a dizzying array of duplicative
funds in the same investment style, thereby losing the

bargaining power associated with offering a single
option in each investment style, which significantly
reduces investment fees, and causing ‘decision paralysis’
for participants,” the employees suing NYU alleged in
their complaint.
The lawsuits challenge other aspects of the retirement
plans, including: the use of higher-fee retail
share classes when lower-fee institutional
options were allegedly available;
annual record-keeping fees that
allegedly ranged from $170
to $340 per participant; and
the retention of historically
underperforming investment
funds.
In the Yale and NYU
lawsuits, employees fault
the sponsors’ decision
to use multiple record
keepers, instead of a single
record keeper that they
claim could have provided
lower fees.
The lawsuit against MIT attacks
the university’s relationship with
Boston-based Fidelity Investments,
which is the plan’s record keeper and provided
many of the plan’s investment options. Specifically,
the lawsuit accuses MIT of giving its business to Fidelity
without conducting a regular competitive bidding process,
which is deemed to be best practice. The employees allege
that this stemmed from MIT’s personal ties with Fidelity
and its CEO, who is a long-time member of MIT’s board
of trustees.
These are not just issues limited to larger universities.
The DOL has expressed concerns regarding all pension
plans, including 403(b) plans, citing numerous errors in
the administration of these plans and lack of adequate
oversight by organizations and their boards. It is anticipated
that many of the larger nonprofits could find themselves
in the crosshairs of pension related lawsuits if they don’t
start focusing more of their attention on their fiduciary
responsibilities with respect to their plans.

Ken Cerini, CPA , CFP, DABFA

Managing Partner

What You Need To Know About

The Nonprofit Revitalization Act

payments from the corporation or an affiliate of more
than $25,000 or 2% of the corporation’s gross revenue
for property or services (whichever is less) in the last
three years;
And does not have a relative who is a current officer of, or
has a substantial interest in, an entity making or receiving
payments of a similar amount to the organization in the
past three years. The above mentioned “payments”
exclude charitable contributions, but does not exempt
membership dues. Entities whose board consists of
employees of related organizations should be cautious
of this as it could elicit the “$25,000 or 2%” rule of
independence.

On July 14, 2014 the Nonprofit Revitalization Act of 2013
(“the Act”), signed into law by Governor Andrew Cuomo,
took effect. The Act was based on recommendations from
the Nonprofit Revitalization Group, which suggested
changes to cut red tape and eliminate obsolete procedures
to make it easier and more efficient for nonprofits to operate
effectively. The Act predominantly applies to nonprofits
incorporated in New York. However, one section – relating
to audit committees, related governance procedures, and
financial reporting to the Attorney General – applies to
nonprofits registered to conduct charitable solicitations in
New York, regardless of where they are incorporated.

Elimination of Letter Types
One of the most significant changes in the Act is the
elimination of the classification of nonprofits as Type A,
Type B, Type C, and Type D. Organizations are instead
classified as either “charitable” or “non-charitable”.
Existing organizations do not have to amend their
governing documents to clarify whether the organization
is “charitable” or “non-charitable.” Type B and C entities,
as well as Type D entities formed for a charitable purpose,
will be considered “charitable.” Type A and all other Type
D entities are regarded as non-charitable.

Improving Communication
The Nonprofit Revitalization Act also implemented the
modernization and streamlining of nonprofit governance
and communication. The Act allows Board members to
participate in meetings through electronic communication,
such as Skype, unless restricted by the organizations’
certificate of incorporation or bylaws. This is deemed
suitable so long as all board members can hear each other
simultaneously and each director can participate in the
meeting. Additionally, the Act makes it possible to provide
notice, waiver of notice, and to designate a proxy by email
and other forms of electronic communication. Previously,
nonprofits were required to provide notice of member and
director meetings by mail or in person.
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Enhanced Governance Procedures, Policies,
and Prohibitions
Several procedures are outlined in the Act to strengthen
governance through compliance with certain best
practices. From a governance perspective you need to
consider the following:

Restriction on Employees Serving as Chair:
The Act explicitly prohibits an employee from serving as
chair of the board or in an officer position with similar
responsibilities in an effort to preserve the independence
between the board and the executive staff of nonprofits.
This does not, however, extend to legitimate independent
contractors.

Executive Compensation Approval:
The Act states that individuals who may benefit from a
compensation decision cannot be present, or participate
in any board or committee deliberation concerning said
compensation. The board or committee may request that
the person present information or answer questions at a
board or committee meeting prior to the beginning of
discussions on executive compensation.

Definition of “Independent Director”:
The Act defines an “independent director” as an individual
who meets all of the following criteria:
Has not been an employee of, or does not have a relative
that was a key employee of, the corporation or an affiliate
of the corporation in the past three years;
Has not received, or does not have a relative that has
received, $10,000 or more in direct compensation from
the corporation or an affiliate in the last three years
(other than expense reimbursement or reasonable
compensation as a director);
Is not a current employee of, or does not have substantial
financial interest in, an entity that made or received

Mandatory Whistleblower Protection Policy
The Act also mandates that whistleblower protection
policies be implemented for nonprofits with 20 or more
employees and annual revenue in the prior fiscal year
in excess of $1 million. The policy should cover the
protection of any director, officer, employee, or volunteer
who reports an action that is potentially illegal, fraudulent,
or in violation of any adopted policy of the corporation
from unjust retaliation. It is also required that an employee,
officer, or director be designated to oversee the policy and
procedures for reporting violations, including measures
for maintaining the discretion of reported information.

Mandatory Conflict of Interest Policy

The Importance of Audit Meetings

Under the Act, all nonprofits were required to adopt, or
update their existing conflict of interest policy covering
directors, officers, and key employees. The policy must
include, but is not limited to:

Pre-Audit Planning Meetings

A definition of circumstances that constitute a conflict
of interest and procedures for disclosing a conflict to the
audit committee or the board.
A requirement that the person with a conflict of interest
not be present at or participate in board or committee
deliberations or voting on the matter giving rise to such
conflict.
A prohibition on any attempt by a conflicted person to
influence board deliberations, documentation procedures
for detailing the existence and resolution of the conflict,
and procedures for disclosing and addressing relatedparty transactions.
Directors must complete, sign and submit a written
disclosure of potential conflicts before the election of any
director, and annually thereafter. Additionally, the board
or audit committee must supervise the implementation
and compliance with any conflict of interest.

Related-Party Transaction Approval Process
Similar to the prior New York Not-for-Profit Corporation
Law, the Act requires that related-party transactions be
fair, reasonable, and in the nonprofit’s best interest. The
definition of what constitutes a related party was updated
to reflect the requirement of good faith disclosures by key
employees. The board of a charitable organization must
consider alternatives to any related-party transactions,
approve the transaction upon the vote of at least a majority
of the directors, and document contemporaneously the
basis of the board’s approval. The Act authorizes the
Attorney General to bring discretionary action to instruct,
void, or repeal related-party transactions or proposed
related-party transactions that are not reasonable or in the
best interest of the nonprofit.

The Act requires that the audit committee or independent
members of the board meet with their financial statement
auditor (“the auditor”) to discuss the scope and planning
of the audit for any fiscal year in which the organization
expects to have over $1 million in revenue, or if it had
over $1 million in the prior year. These meetings are often
referred to as “pre-audit planning meetings.” The agenda
of these meetings should include:
An introduction of anyone who was not actively involved
in the previous audit;
An overview of what your organization does and its
major sources of revenue and expenses (if the auditor is
not already familiar with the organization);
Details of any changes that have taken place since the last
audit, or will take place before the audit is completed;
A review of previous year’s audit. This can include a
discussion of the prior year management letter and steps
that have been taken to rectify any issues mentioned
within;
Confirmation of the date the field work will begin and
the date that draft audited financial statements are
required to be issued.
The ultimate goal of the pre-audit planning meeting is to
communicate concerns and areas needing improvement. It
is also helpful to identify ways that information could be
provided in advance of the audit, which can include any
analysis or reports that the organization could prepare to
reduce the time spent on the audit by the auditor.

Post- Audit Meetings
In addition to conducting appropriate and timely pre-audit
planning meetings, the following must be communicated
after the audit has been completed:
Cerini & Associates, LLP - NFP Advisor
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Material risks and weaknesses in internal controls
identified by the auditor;
Any restrictions on the scope of the auditor’s activities
or access to requested information;
Any significant disagreements between the auditor and
management; and
The adequacy of the accounting and financial reporting
processes of the organization.
If the above responsibilities are performed by an audit
committee, the committee must report to the board of
directors the results of these procedures.

2015 Amendments
Amendments:
The New York Nonprofit Revitalization Act of 2013 was
amended in late 2015. These amendments may impact
governance document updates that nonprofits have
made since the Act was adopted. Key amendments are
summarized as follows:
The definition of “independent directors”
was
amended to exclude directors (and relatives of directors)
who are owners, officers, directors, or employees of
the corporation’s external auditor or who worked on
the corporation’s audit during the past three years.
Additionally, the definition was expanded to clarify
that the term “payments” exclude dues or fees paid
to the corporation for services which the corporation
performs as part of its nonprofit purposes, provided that
such services are available to individual members of the
public on the same terms. This allows directors who have
relationships with entities that pay the aforementioned
dues or fees to maintain independent director status.
The “related party” definition was expanded to include
“any other person (and relative of such person) who
exercises the powers of directors, officers, or key
employees over the affairs of the corporation or any
affiliate of the corporation.”
The amendments allow an interested person to
present information or answer questions prior to the
commencement of deliberations or voting on issues.
For quorum and voting purposes, a director who must
leave a meeting for a vote due to a conflict of interest or
related party transaction is still considered “present” at
the time of the vote.

Conflict of interest disclosure statements may be
submitted to either the corporate secretary or to a
designated compliance officer.
The distribution requirement for whistleblower policies
may now be satisfied by posting the policy on the
corporation’s website or in a visible location at the
corporation’s physical location.
Non-directors may now serve on committees of the
corporation, but still cannot serve on committees of the
board. The board versus corporate committee distinction
is associated with the authority given to the committee.
A committee that has been given power to act with the
authority of the board is considered a board committee.
Only directors may serve on a board committee.
Corporate committees do not act with the power of the
board and typically support the organization’s activities
by providing information and resources. They do not
have the power to bind the organization and/or Board,
they can only make recommendations to the Board.
Directors cannot be prohibited from deliberating or
voting concerning compensation for board service that
is to be made available to all directors on the same or
substantially similar terms.
The Religious Corporations Law was amended to give
religious corporations the option of obtaining approval of
the New York Supreme Court or the New York Attorney
General for authorization to sell, mortgage, or lease any
of their real property for more than five years. In the
past, it was required that religious corporations obtain
Court approval on notice to the New York Attorney
General of such activities.

Conclusion
The Nonprofit Revitalization Act seeks to make New York
more welcoming for nonprofits that incorporate or transact
business in the state by setting forth clearer expectations
and making it easier for organizations to operate. However,
to comply with many of the changes indicated in the Act,
nonprofits will have to adopt and analyze policies and
procedures in order to implement changes in governance
and reporting requirements. Nonprofit organizations
that have already updated their policies and procedures
to comply with the Nonprofit Revitalization Act of 2013
should further examine their governance documents in
order to ensure compliance with changes that took effect
with the 2015 amendments.

The definition of affiliate now excludes entities under
common control.
Domestic partners of brothers, sisters, children,
grandchildren, and great-grandchildren are all
considered relatives under the amendments. Originally,
only spouses were included in the definition.
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Paperless Payroll
Alternatives

Employers of non-profit organizations must
continuously look for ways to increase efficiency and
reduce administrative costs. One way to cut costs is to move
towards an electronic “paperless” payroll environment
within your organization instead of relying on traditional
checks and paper-intensive payroll processing. Not only
will the organization benefit from reduced administrative
and labor costs and a reduced carbon footprint, but your
employees also stand to benefit from a transition to
paperless payroll processing.

There are various types of paperless payroll opportunities,
such as direct deposit, payroll cards, and electronic
checks. By using some of these pay alternatives,
organizations can offer their employees immediate access
to pay while helping to reduce overall payroll processing
costs. Paperless pay can help employers reduce time
and resources needed to process paper payments, help
eliminate costs from printing and delivery of checks,
and can help reduce compliance fines from late delivery
of paper paychecks. While the majority of the current
workforce already uses direct deposit, this type of payroll
processing arrangement cannot be used by employees
who do not have bank accounts. For employees without
bank accounts, using payroll cards could be a beneficial
alternative to traditional paper checks. The payroll card is
similar to a prepaid debit card. Employees who opt to use
a payroll card are not subject to credit checks. Employees
who have payroll cards collect their pay electronically
each pay date and can use their payroll card immediately
to make in store purchases, shop online, pay bills, or
withdraw cash from ATMs. Not only does this save the
employer time by not having to cut hard copy checks, it
also benefits the unbanked employee who will no longer
need to spend time waiting in lines or paying checkcashing fees. Millennials’ strong preference for prepaid
payroll cards is driving more payroll providers to offer
features and benefits typically offered with bank accounts,
such as mobile phone applications. Such mobile phone
apps allow payroll cardholders to manage their account
while away from home. For instance, ADP (Automated
Data Processing, Inc.) launched an application that uses

Apple Pay® earlier this year, allowing their ALINE Card
by ADP® cardholders to make purchases in store and in
apps using their mobile devices.
In addition to paperless payments, organizations can invest
in paperless time-clock systems in order to track hours that
employees work. Apps like TimeStation® and Zenefits®,
cloud-based time tracking software applications, allow
employees to punch in and out at the click of a button.
Employees can install the app on their mobile devices or
use a website to clock in and out. Customizable reports
can be generated by the employer and exported to excel
in order to easily calculate payroll. Electronic time sheets
can also be approved by supervisors remotely. Many
applications also automatically calculate overtime pay
based on state regulations. Some applications also feature
GPS location tagging, which is extremely valuable to
organizations with employees who travel frequently as
a part of their job. As employees clock in and out, GPS
coordinates are uploaded to the system and stored. This
type of mobile tracking with GPS location tagging is
especially convenient for service providers that need to
maintain records that include evidence that an employee
was at a specific location providing a service. These types
of applications can help increase employee accountability
and improve efficiency. Costs to purchase a mobile
tracking application are minimal when compared to the
amount of time saved reviewing hand written employee
time cards. Some mobile tracking applications are even
free, up to a certain number of employees.
With electronic payroll processing options, employers
can be sure they are keeping up with the current trends
in employee management and the increasing importance
of paperless mobile financial solutions. As organizations
continue to seek ways to address evolving employee needs,
adopting paperless payroll options remains one of the
best ways to help reduce payroll costs and offer changing
workforces more immediate, secure, and convenient ways
to get paid.

Lauren Grandinetti
Senior Accountant
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Apply for the 5th Annual Long Island Imagine Awards Today!
Each Winner of the 6 Categories receives $5,000 and a Free Video!
Thank you to our Platinum Sponsors:

*Sponsorship Opportunities Available

Apply Online at www.imagineawardsli.com
Applications Due by November 28th, 2016
3340 Veterans Memorial Hwy., Bohemia, N.Y. 11716 • (631)582-1600 • www.CeriniCPA.com

