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or borrowers who have not yet received forgiveness there have been several changes 
to the original/existing PPP Loans.  

he original PPP Loans uses were limited to payroll costs and certain covered rent, 
interest and utility costs, not to exceed (but not required to be) 40% of the total loan 

proceeds. The new COVID-19 relief now allows 4 additional categories of expenditures:

rguably the most popular provision of the CARES Act for businesses and nonprofit 
organizations was the Paycheck Protection Program (PPP) Loans, which provided 

these organizations with a necessary lifeline to assist with the COVID-19 pandemic. The 
original program provided employers with loans of up to $10,000,000 based on 10 weeks 
(2.5 months) of their average monthly payroll. The loans were intended to be used to 
cover payroll and certain other costs, and, subject to certain guidelines, were eligible for 
forgiveness to the borrower.  

As the pandemic has continued into 2021, many businesses and nonprofits are still 
suffering from reduced operations and revenues. As result, included in the 2021 
appropriations & COVID-19 relief bill passed in late December 2020 was the “Economic 
Aid to Hard-Hit Small Businesses, Nonprofits and Venues Act,” which had a goal of 
continuing the PPP loan program and contained other small business support.  

This COVID-19 Stimulus and Relief contained two key provisions for borrowers – another 
change in the program terms of existing PPP loans and the creation of a PPP second 
draw facility (PPP2). The appropriations act included many other sections and acts 
which impacted PPP borrowers as well including a welcome taxation change on the PPP 
Loans.
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or borrowers who were having difficulty achieving full forgiveness, these additional 
expenditures may prove helpful; however, passing this after nearly all borrowers have 

exhausted funds feels like too little, too late. 

Borrowers can now use expenses as follows:

n May 2020 and again in November 2020, the IRS issued guidance stating that 
expenses paid with PPP funds would be nondeductible, which was counter to 

congressional intent.  This change also created potential massive tax exposures for many 
borrowers.  In the new COVID relief act taxpayers were now given favorable certainty to 
the tax treatment of PPP paid expenses.F

I

TAXATION OF PPP EXPENSESADDITIONAL COVERED EXPENSES

The new relief gave explicit wording that no deduction for Federal tax purposes will be 
denied for any expenses paid with PPP loans and that the forgiveness will result in tax-
exempt income which will increase the basis for pass-through taxpayers. 

Typically, New York State and New York City would have what is known as “rolling 
conformity” with the tax code, however, as part of the budget passed in 2020 they 
specifically opted to not confirm automatically with the Internal Revenue Code for periods 
between March 2020 and January 2021. The changes to the PPP deductions were added 
to the Small Business Act that authorizes these loans and not the tax code; however, 
taxpayers should be cautious until further guidance is issued. 
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or borrowers with loans of less than $150,000, this new COVID-19 Stimulus now 
creates a more simplified “rubber stamp” process for forgiveness. 

The SBA will be releasing an updated form that is no more than 1 page in length and 
requires only limited information and further, no documentation.

The new form will require:

The number of employees retained

An estimate on the amount spent on payroll costs

The borrowers loan amount

Attestation to certain certifications (TBD, but likely similar in substance to Form 3508S) 
and has complied with program terms.

These borrowers will need to retain payroll records for 4 years and other cost records for 
3 years as part of this streamlined process.

F he new bills also passed several other crucial changes for PPP Loans:

Expanded eligible borrowers to include 501(c)(6) organizations and “Destination 
Marketing Organizations,” so long as no more than 15% of their income and expenses 
are spent on lobbying and they had no more than $1,000,000 in lobbying expenses in 
the prior year.

Economic Injury Disaster Loan (EIDL) Grants, offered for up to $10,000, will no longer 
reduce PPP Loan forgiveness as first called for in the CARES Act.  For any borrower 
who has already applied for forgiveness, guidance is forthcoming.

For borrowers with loans over $2,000,000, the SBA is required to report to congress its 
audit plan by February 2021.

Group insurance payments, such as dental, vision, group life and disability were formally 
included as allowable payroll costs.

T

OTHER MISCELLANEOUS PPP CHANGESSIMPLIFIED FORGIVENESS PROCESS FOR CERTAIN LOANS
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SECOND DRAW ELIGIBILITYSECOND DRAW PPP LOANS

SECOND DRAW ELIGIBILITY

or borrowers to be eligible for a PPP2 Loan, there are 2 key criteria they must meet: 
the employee size and a decline in gross receipts. For employee size, borrowers 

must have less than 300 employees. Typically the SBA would review employees as all 
people who work on a “full-time or part-time basis” and normally over the prior 12 month 
average. Absent further guidance, we still believe this to be the case.  

For gross receipts, for profit borrowers will use the SBA Size regulation 121.104, which 
includes “all revenue in whatever form received or accrued (in accordance with the 
entity’s accounting method).” This includes sales and investment incomes. The Interim 
Final Rules place an emphasis on tax forms and many borrowers use the same method 
of accounting for tax and financial. If the borrower uses a different method, it is likely that 
either will be acceptable. For nonprofit organizations they should use the same definition 
as Section 6033 of the tax code, which governs 990 filing.

In order to be eligible for a second draw PPP Loan, borrowers would have needed to be an 
otherwise eligible borrower for the original PPP Loans and have used their original draw. 

Forrowers who meet certain criteria may be eligible to receive a second draw PPP 
Loan (PPP2) to provide continued assistance during this period of hardship.B
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he PPP2 loan size calculation is substantially similar to the original loan calculation; 
however, the limit on loan size is considerably smaller.

rior to this change, employers were unable to claim an ERTC if they had at any point 
claimed a PPP Loan. As part of this relief package, borrowers who take a PPP Loan 

are now also eligible to claim an ERTC, assuming they meet the eligibility criteria.   

It is important to note that any wages (including health insurance costs) which are 
used for the ERTC will NOT count as PPP eligible payroll costs. This is to prevent a clear 
situation of “double dipping,” but its important to note that the disallowance is on the PPP 
Side which means the ERTC in theory has priority over the PPP in determining eligible 
wages.  Therefore, a borrower that claims an ERTC will not be able to use these wages in 
calculating eligible PPP forgiveness costs.

For many PPP Loan borrowers, it is important to note that the passage of this act has 
increased both potential PPP expenses (to include covered operational expenses and 
other expenses). While borrowers may be able to do both a PPP Loan and an ERTC, there 
now runs the potential for “optimization” to allow for borrowers who are facing significant 
financial difficulties to maximize these sources

The new laws allow for a borrower option to use the last 12 months, calendar year 2019 
or calendar year 2020 of payroll costs (calculated the same as the first loan). Since most 
borrowers already have the 2019 costs calculated and for many who qualify these would 
be higher, it is likely most borrowers will use 2019. 

For any borrowers who are restaurants (NAICS Code 72xxxxx), they are eligible to use a 
larger multiplier of 3.5 average monthly payroll costs.  

The second draw loans have the same permitted uses otherwise (as updated) for PPP 
loans.  
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